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/Doy ¥r, NarSin hes
Ror the brigt Judge ta uppoint 1.3 a.ttemoy
T TN .,utawmqyrc Lo,
S iy sdvise Lf 16 would be legal for
Kt;& {n to draw & salury for the days on
waieh the apecisl attorneys aerveld spd pay

the n : attoraeys or wodld it be legsl for
thent to submit elainz to be paid from ¥y,
tiartinty mhry soceount,¥

' Wa bave received further information that Honoreble
Frank Mertin is & Lieutenant Colonel of the l4lat Iafantry,
Toms Wstionsl Gaswd, now & paﬂim of the Watiocnal Quard of

. MO COMMPMICATION 1S TO BE CONSTRUED AS A nnmu:u‘ru.-ogmioa UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT

s



a1 I AR I TS
b
"y
i
&

‘Honorable Gsorge ¥, Sheppard, Page E

the United States, Oninicn Mo, C-3458 of this department
addrassed to you, oliting the case of Carpenter ve, Sheppard,
148 8.7, (24) 562, holds among ethar things, that ¥r, ¥artin
414 not vacate his clivil cofficex of Distriet Attcraey when
he was inducted intc the sctive military service of the
United states, This opinfon alsc holda that ¥, Martin

was not entitled ta traveling expenses from the military
oaxp to hls dlstrict, \

House Bill 785 of the 47th ,I.ogialb.tura of Texas,
resds as follows: '

.
s
[
L
%
2
.

*BE IT ENACTED BY THE LEGISLATUCE OF THE
STATE OF TRXAS: ' ‘

. *Seation L. dection 1 of House Blll No. 427,
Aate, Reguler Socsgion of the Yorty-gecond Lage
islature, is amended heredy to resd sa follows:

“"tgeotion 1. ALl officers rad exployeos of
the State of Texas «nd of aiy county or joliticel
subdivision thereof, inoluding wunieipalities,
who sball bs meabers of the.Mational Cuard of
Texns and of the Hatiooal Cuard Reserve of ~
Texas and of the Organized Reserves of the Unit-
ed States Army and of t{he Baval Seozerves of the
Bavy of the United Statas sdall be entitled to
leare of absense froz thelr respective dutlies,
without loss of efficlency: mt’ig_:ia on all days dure
ing which they shall be o:?égid n fleldor

~ ooust defense training, ordered bor authorized
© undsr the provisions of law, and without loss
“of pay for the first twelve (18) days of such o
loars of absence; dut siuch officers and employees
shall not be entitled to pay frea the State of
Texas or any eounty or politlical subdivision
. thareof during suel leave of &dsence for s
- longer perfod then twelve (12) days during any
one ocalendar year., Suock leave of sbasnds shall
be In lien of any and ull othar vacstions =ith
pay, and ssld empleyes shall aot be entitled %o
- any othsr vacaticn with pay duriag that fiscal
Yaalk. .
- "iihe provisions of Seotion 1 of this Aet,
limiting such leavas of absoenods with pay to
twolve ?12) days in any one calondar year, shall
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a6t apply to nembere of the Leglalaturs, dut
mezbers of the Legislaturs shall be entitled to
7ay on a1l days, without lialtetion as te the
gumbder' thareof, whesn thoy may be absent from the

. sessions of the Lesglislature and encaged in sueh
field ar coust defunne tyeining.?

.- ‘*Bootion B, The faot thal Houss H11 Yoo
487, Asts, Yorty-aseond legislature, Regular
~ ‘Sessicn, prohibits the payment of per diem to
T nesdeys ofzthe Lesglislature whe shall e absent
- Irom attendernce on the sessions of the Legise
‘leture and onjjeged am mexbors of the Toxus
Hatiogal Guard {n field trainicg ordered undsr
tha provisions of law, for all days of such
abesones in sxcess of kelvc {18), under the
-erowded . oondition off the calendar oreectes an
m:fqmy -end an irperetive pudlic nesessity

”1 PABE Shdt the Conpsitutionel Rile ro-

- quiPring thet bills be fead in oeoch House on
-thyea peveral days be suspanded, and the sanme
‘{8 harddy suapandad, end that this Aot take
ofreot and ba in rorce from and after its

passage, 294 1% iz so enected, '

- *"Pagged by the House, Hapeh 20, 19411
Yoas 12C, Haya 0} House ecansurred la Senate
amwnﬁ',_ﬂumh 27, 1941t Teas 128, Yaym Oj

- paseed by the Senate, with smendmont, on

- Rareh 24, 194l1 Tees BB, Wayw 4.
“ioproved iarch 8%, 194k,

"grfeotive Margh 87, 1941,"

' - ‘The oase of dpexrs vs, Shappard, 3tate Comstroller,
186 B,%. {Bd) 769, holds Article 38390a, V,A.C.8,, {sude-
sequently amended by House Bill 765, supra) aatiuliagz all
sTtisers aad axployess of the Stete and 1ts eubdivisions,
who shall be membors of the Hational Cuard, tc leave of
abaones without loss of efficlencsy reting ca all days

during whieli they ars reguired %o engage in training without
16088 of pay for the first 1R days of such leave Of abusanss,
dces not apply %o nembers of the Legislature, but only

to those exployees who are menbdexs of the m%iom‘l Gaard

Bing Wil ‘; iy : AL $3x - v ’.ﬁ‘ ‘-. ﬂ:‘ﬁ b ‘h‘
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: ¥e think Houss Bill 765, suprs, is applicablu to
Hr, Martin, because his sslary and tenure of office lurs det
by the Legislsture and not by the Comstitution. (See
Axticla 321, V.A.C.8. !tcnnrcl and Apticle 3886 laalaryl.

It is therefore our opinion thet Mr. artin may
not draw pay froa the State as District Attormey in excass
of 12 days when absent. from daty., He would de entitled to
pay for all aays thnt he pcrrornnd dutiaa as Diatrict
Attorney.

Artiolo 31,-Y.A;G.G.P;.”rsads-as followa:

"whtncvcr any- distriat or county attorney

fails to attend any: Serm-of the: digtrict, counsy
. o Justice’s court, the judgs of said. court or

such Jjustice may appoint somé competent attorney

to perform the dutles of suoh distriet or

county attornsy, who shell be allowed the same

cosiperisation for his services as ia zllowad

the dlstrict ettorney or gounty attorney.

8aid appointment shall not extend dbeyond

the Serm of the court at whioh 1%t is made,
"8nd shall be vaasted upon’ the apmaranoi or

thu diaﬁriet or counﬁy attorncy.«~ .

' Under tha abovn ltatuto tha eourt haa the right
and anthority to appoist a.Diatriet Attorney pro tsm when
- the District Attorney is absant .from court and the District
AtSorney pro tem is entitled to .the same pay as the
District Attornsy. Howsver, after carefully exemining the
appropriation bill for the cuirent: dlannium.eadiag August 31,
1941, we have been unadble to find.any appropriation for
Distriot Attornsys pro tem. whilg-the Leglslsture has
spscifically provided aspproptistions for Specisl Distriet
Judges (who serve in thae 2basacs or dlsquelification of
the reguler Distriet Judges) it has wholly falled to-
provide any appropriations for. Bistricu Attorneys pro ten,

Tt is our opinion that thﬁ app:opriatien avail-
shle to Mr. Martin is not available to Distriect Attorneys
pro tea who serve during his ebsence. It ia our opinlon.
ghat the only relisef available to said District Attorneys
pro tem would be to file olaims befors the Legislsture for
their services and saek legialativc appropriations for same.




- ——

W5

Honatable Gnerge #, Sheppard, fege B

Trustiog thet this satisfactorily answers your

~ inquiry, and with bast regards, we ars

Very truly yours,
ATTORNEY O°HERAL OF T2XAS

By %\w\i

=, Jo Fanoing
Assistant
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ATTORNEY GENERAL OF TEXAS
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